
 
 
 
 
1. Collective Bargaining 
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The Supreme Court has made an important ruling on trade union 
rights when it decided that a company unlawfully made a direct pay 
offer to its employees who were covered by a collective agreement. 

The Claimants were employed as shop floor or manual workers by 
Kostal UK Ltd. Following a ballot of workers, Kostal and Unite signed a (non-legally binding) 
Recognition and Procedural Agreement in February 2015. In October 2015, they began 
formal annual pay negotiations which included two preliminary meetings with Unite 
representatives, where Kostal made a pay offer. Union members were balloted and rejected 
the offer, after which Kostal then made the same offer to its employees directly, bypassing 
Unite, in December 2015. In January 2016, Kostal made another similar offer to those 
employees who had not yet accepted the first offer, by which time 97% of employees had 
accepted one or other of the direct offers. 

The Court held that the employer’s direct offers were made while the collective bargaining 
process was ongoing in breach of section 145B of the Trade Union and Labour Relations 
(Consolidation) Act 1992. Therefore, an employer can make an offer directly to employees 
covered by collective bargaining without being liable to a penalty under s145B, but only when 
collective bargaining has been exhausted. 

It is essential that Councils follow the collective bargaining agreement to the letter as this 
ruling shows that there are very limited occasions where it is possible to deviate from it. 

 
 
2. Unfair Dismissal – Conversation outside of work 

A recent matter before the Employment Appeal Tribunal (EAT) 
concerned an employee whose comments at a rally led to his 
dismissal. 

The Claimant was dismissed for serious misconduct arising out of 
comments he made in a conversation with another individual when 

they each attended different rallies outside Parliament. During the disciplinary process within 
the Council, it was accepted that the conversation was about events around the time of the 
Haavara Agreement of 1933 prior to WWII. The words spoken included reference to anti-
Semitism, Nazis and the Holocaust. 

The conversation was filmed and then made public through the media and shared on social 
media without the knowledge or consent of the Claimant. One of the Council’s Councillors 
identified the Claimant as a Council employee and invited it to take action. Following 
disciplinary proceedings, the Claimant was dismissed for serious misconduct arising from a 
breach of the Code of Conduct for employees and, that the Claimant had brought the Council 
and its reputation into disrepute. The Council viewed the comments as inappropriate for its 
staff, notwithstanding they were off duty and not attending in a formal capacity. 

The Judge hearing the claim determined that the dismissal was both procedurally and 
substantively unfair and made an order for reinstatement. Furthermore, the Judge concluded 
that there were relevant and significant errors in the procedure adopted by the Council 
employer, including the fact that the Claimant was not informed of the specific allegation which 
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led to his dismissal and the fact that the possibility of a lesser sanction, a warning, was not 
discussed with him. 

HR need to take particular care when considering disciplinary action for matters that occur out 
of work and should seek advice on this type of issue as it is not straight forward. 

 
 

3. Threatening Emails 

A Councillor has been sentenced to six weeks in prison after pleading guilty 
to sending a threatening email to his local MP and the Borough Council's 
Chief Executive. The email threats used a sexual swear word to suggest they 
would come to harm. 

The Court found this was a breach of section 127(1)(a) and (3) of the Communications Act 
2003, which states a person is guilty of an offence if they send a message that is grossly 
offensive or of an indecent, obscene, or menacing character. This offence was aggravated as 
he was subject to a recent suspended sentence for threats to his neighbour. 

We have flagged this case up because it is a potential criminal offence if staff receive or send 
particularly inappropriate emails. HR in consultation with management, should always 
consider whether to report matters to the police in such circumstances. Furthermore, staff 
need to be reminded that they should take particular care with their emails and not make idle 
threats, no matter what the provocation. 

 
 
4. National Living Wage 

The Chancellor, Rishi Sunak, has announced an increase to the National 
Living Wage (for those aged 23 and over) in the budget with an increase next 
year by 6.6% from £8.91 to £9.50 an hour from the 1st April 2022. 

The National Minimum Wage (for those of at least school leaving age) has also seen an 
increase as follows: 

 

 23 and over 21 – 22 18-20 Under 18 Apprentice 
April 2021 
(Current Rate) 

£8.91 £8.46 £6.56 £4.62 £4.30 

April 2022 £9.50 £9.18 £6.83 £4.81 £4.81 

 
 
 
5. ACAS – Normalising the menopause 

ACAS has published 3 proposed action points to its website to open up the 
conversation about the menopause and help to break the culture of silence. 

1. Educate – Employers should develop a clear framework to promote and 
enhance understanding, whether through a policy or guidance, this is a fundamental step in 
managing any work matter. Raising awareness and providing training to staff, including line 
managers, can help build an open and safe environment. Everyone should feel confident in 
talking about this entirely natural part of life and accessing support without judgement or 
repercussion. 



2. Support - People going through the menopause can experience wide-ranging symptoms 
and these will differ from person to person. Employers should take a holistic approach to a 
person’s wellbeing and empowering them to have conversations early and regularly can make 
sure that the right support is in place to enable them to stay and thrive in work. 

3. Challenge - The number of employment tribunals involving the menopause has tripled in 3 
years. Although case numbers remain low, it does serve as a clear warning to employers to 
take action to increase awareness of the issue and tackle negative attitudes amongst their 
workforces. 

The ACAS website (acas.org.uk) contains a menopause advice page which helps employers, 
managers and employees normalise the conversation and treat it in a fair and sensitive way 

 
 
6. Employers must be proactive in tackling sexual harassment 

The government has published its response to a consultation on 
workplace sexual harassment launched in 2019 and intends to 
introduce a new duty on employers requiring them to take action to 
prevent sexual harassment. They hope this will encourage employers 
to take positive and proactive steps to make the workplace safer. 

Presently, an employer is only liable if an incident of sexual harassment occurs and the 
employer has failed to take preventative steps to avoid this. Under the new proposed duty, an 
employer could potentially be held liable for failing to take “all reasonable steps” to prevent 
sexual harassment. This would remove the need for an incident to have taken place, placing 
more emphasis on the importance of taking preventative action. 

Since the consultation closed, the Equality and Human Rights Commission (EHRC) has 
published technical guidance on employers’ responsibilities and how to prevent and respond 
to harassment. The government plans to support the EHRC to develop a statutory code of 
practice on preventing sexual harassment in the workplace, which will be complemented by 
accessible guidance for organisations, outlining practical steps that organisations can take to 
meet their duty. 

 
 
7. Extending the time limit for bringing Equality Act claims (Sexual Harassment) 

The government has committed to “look closely” at extending the 
time limit for bringing claims under the Equality Act 2010 from three to 
six months. 

Although, at present, most claims must be brought within three 
months, tribunal judges have the discretion to extend time limits when they consider it “just 
and equitable” to do so. The government has recognised that the three-month time limit is 
particularly problematic in relation to sexual harassment claims, as would-be claimants often 
miss the deadline because they are dealing with the trauma of the harassment. 

Furthermore, the three-month time limit is often incompatible with the length of internal 
grievance procedures. This often places individuals in the position of being forced to start 
tribunal proceedings before the internal procedure has been resolved. 



8. Furlough 
 

There has been little guidance for employers on furlough from the employment 
tribunals, but recently several interesting furlough decisions have now emerged. 
 
 

Mhindurwa v Lovingangels Care Limited 

The Tribunal held that an employee was unfairly dismissed in July 2020 when her employer 
failed to consider placing her on furlough, as an alternative to redundancy. The employee was 
employed as a care assistant and her request to be furloughed in May 2020 was rejected 
because “there was no work for her”. 

Her claim for unfair dismissal succeeded, although the Tribunal accepted the reason for her 
dismissal was redundancy, the dismissal itself was unfair. The tribunal held that, in July 2020, 
a reasonable employer would have considered whether the employee should have been 
furloughed to avoid a redundancy dismissal. The purpose of furlough was to provide financial 
support to employers whose staff were unable to work, to avoid them being laid off or made 
redundant because of COVID-19. The employer here failed to explain why the furlough 
scheme was not considered suitable as an alternative to redundancy. 

This case highlights the duty on employers to consider alternative options before proceeding 
with a redundancy dismissal. 

Jimenez v Firmdale Hotels Plc 

The Tribunal decided at a preliminary hearing that an employee’s victimisation claim based on 
the decision by his employer not to place him on furlough, could proceed. 

The employee had been off from work due to long-term sickness and as such, the employer 
had mistakenly decided that because he was not receiving statutory sick pay, he was 
“ineligible” for furlough. The employer had also not provided the employee with an adequate 
explanation as to why he was considered ineligible for furlough. 

The employer was facing various claims which were accepted as being a protected act for the 
purposes of a victimisation claim under section 27 of the Equality Act 2010. It was held that it 
was for the employer to show that their actions did not amount to a material detriment 
because of the employee’s previous protected act. This was a procedural decision, rather than 
a substantive one on the merits of the claim. 

The above matters reinforce the importance of keeping records of all decisions and their 
reasons, particularly those from the pandemic. Keeping records of the background to any 
decision, the justification for it, and management’s thought process, will assist both with 
communicating the decision to the workforce and defending any potential challenge. 

 
 
9. Disability Discrimination 

The EAT has held that an employer who had redeployed a disabled 
employee with protected pay and supported her unsuccessful attempts to 
find alternative roles had not failed in its duty to make reasonable 
adjustments. The reasonable adjustments prevented the application of 
absence management policy being discriminatory. 

The employer was the City and County of Swansea. The employee’s initial role was made 
redundant, and she was redeployed. After several sicknesses and a further redeployment, she 



was redeployed to a job at a lower grade but received salary protection. She applied for other 
more senior roles, and was shortlisted, but failed to attend the interview. 

The employee went off sick again and did not return from this absence. Occupational Health 
identified that she had a “chronic health condition” and had experienced work-related stress as 
a result of “members of the team not getting on creating very negative working environment”. 
After a series of meetings, a further attempt to redeploy her and the provision of external 
stress counselling the employee’s employment was terminated after a final absence review 
meeting. 

The employee brought claims in the employment tribunal for unfair dismissal, failure to make 
reasonable adjustments, discrimination because of something arising in consequence of 
disability and whistleblowing detriment, but all claims were dismissed in the tribunal. The 
employee appealed the disability discrimination claim. 

The EAT held that the tribunal had made an error in law in deciding that the terms of the 
absence management policy and/or the fact the policy included discretions regarding 
alternative roles and pay (the relevant provision, criteria or practice (“PCP”) in this case) did 
not place her at a disadvantage compared with non-disabled persons. It was held that the 
application of the policy did put the employee at a disadvantage because she was at a greater 
risk of absence than people who are not disabled, and therefore at a greater risk of dismissal. 

The EAT considered that the question for the tribunal should have been whether the employer 
had taken such steps as were reasonable to avoid the disadvantage relating to the application 
of the policy. In light of the tribunal’s findings of fact, the EAT agreed that the employer had 
made reasonable adjustments. 

 
 
10.  Implied Term that disciplinary process will be handled fairly 

 
There currently isn’t a separate implied term that an employer will handle a 
disciplinary process fairly. The case of Burn v Alderhay Childrens Hospital is 
interesting because for the first time, the Court of Appeal is making comments 
that suggest that there is a separate term that a disciplinary process will be 
handled fairly. 

We don’t view this as a major change although it does provide a stronger emphasis on 
employers to ensure that they get their procedures right. Obviously, at present, an employer 
who didn’t could be at risk of a constructive dismissal claim if an employee resigned over this 
on the basis of breach of the duty of trust and confidence. Similarly, a dismissal that doesn’t 
handle matters fairly is likely to be viewed as unfair. 

 
 
 
 
 
 
 
 
 


