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Holiday pay  
 

There has been a very important decision  
affecting how holiday pay should be calculated.  It 
is now clear that non-guaranteed overtime 

(overtime where the employer 
isn’t obliged to offer but when 
they do an employee is 
obliged to accept) should be 
included when making the  
calculation but that this only  
applies to the mandatory 4 

weeks of holiday pay under the Working Time  
Directive and not the additional 1.6 weeks  
introduced under the  Working Time Regulations.  
There is a lot of  additional guidance on what  
allowances in addition to basic salary should be 
included when doing the  calculation, how far 
back an individual might be able to claim for. We 
have produced an additional guidance on all the 
ramifications. We will be doing a seminar on this 
(date to be confirmed) - please email me if you 
are interested in attending. 
 

Shared parental leave 

 

A reminder – these provisions came into force on 
the 1st December 2014 although it will only apply 
to parents whose baby is due on or after 5th April 
2015. Please contact us to ensure that your  
policies are up to date.  The Department for BIS 
(Business Skills and Innovation) has published an 
updated technical guide to these issues on its 
website. 
 

Taxation of injury to feelings 

 

It has been traditionally thought that there is no 
tax due on compensation for injury to feelings 

awards.  A tax tribunal has ruled that if this 
award was arising out of  termination of  
employment then it will be taxable  
subject to the current £30,000 relief.  This 
decision makes life difficult as in many 

cases it will be far from straightforward to apply as 
advisors will need to determine what events were  
connected to the termination or not.  It won’t be 
difficult if an  individual remains employed. 
 

 

TUPE – Harassment 
 

Just a warning here.  A transferee can be liable for 
pre-transfer harassment even in a situation where 
the claim was issued 3 months after the date of 
the actual transfer, even when the alleged  
perpetrator had not transferred albeit they  
remained on site when part of a business was  
outsourced.  On the facts, the victim suffered  
harassment pre and post transfer harassment from 
the perpetrator and the tribunal ruled that the claim 
was not out of time as it viewed this state of affairs 
as one continuing act or alternatively that it was 
just and equitable to extend time.  Employers are 
reminded to draft appropriate warrantees and  
indemnities. 
 

TUPE – Reasons for outsourcing 

 

This case concerned a whiskey company that was 
outsourcing the work.  It was claimed that this was 
due to the loss of its second biggest client and that 
this had affected the profitability of the business. 
On the facts, it was found that one of the reasons 
for the outsourcing was due to an ongoing pay  
dispute.  Consequently, the company was in 
breach of TUPE consultation  
regulations because its reason for  
outsourcing was not  correct and 
had not been included in a letter to 
employees.  Just for good measure 
(sorry we couldn’t resist the pun!!), it 
didn’t help that the actual consultation was just 
one  meeting lasting 90 minutes on the  
Wednesday before it shut on the  Friday. 
 

Obesity is now covered under Disability  
Discrimination law 

 

The European Court has now  confirmed that an 
individual who has obesity may be regarded as 
disabled under EU law. This means that in  
relation to the UK, provided an  
employee or worker satisfies the test 
for disability status, they will have the 
right not to be discriminated on any 
ground of disability. 
 

Whilst every effort has been made to ensure that the content of this update is up-to-date and 
accurate, no warranty is given to that effect and nplaw does not assume responsibility for its  

accuracy and correctness.  The update summarises latest legal developments but is no  
substitute for specific legal advice after consideration of all material facts and circumstances. 
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Redundancy cases on the horizon 

 

There are cases that are due to be heard that will 
be considering the duty to make collective  
consultation in the context of whether it is triggered 
when 20 or more employees are proposed to be 
dismissed across the whole of a business rather 
than at just one site.  There is also a case to be 
heard on the issue of whether the expiry of a fixed 
term contract is a ‘reason relating to individuals’ as 
opposed to redundancy with the implications for 
the need to collectively consult.  The Court of  
Appeal will also have to consider at what point the 
obligation to consult arises: is it at the point that an 
employer is strategically thinking about it or is it  
later only after the strategic decision has been  
taken to make redundancies? 

 

Caste discrimination 

 

In a recent ruling, the EAT 
has confirmed that caste  
discrimination may be   
protected under the Equality 
Act.  The reason for this is 
that caste might form part of 
an individual’s ethnic origins in which case the  
provisions relating to race  discrimination will apply. 
 

Twitter 
The EAT has decided that there is no need to  
introduce a separate test for dismissals that relate 
to incidents arising out of social media.  It has held 
that the traditional test for misconduct (genuine 
belief, reasonable investigation and reasonable 
sanction all within the range of reasonable  

responses) does not need to be 
amended.  Employers should factor in 
any employee explanation for their 
conduct, what their social  
media policy says and whether it would 

be an overreaction to dismiss.  In other words, any 
disciplinary action has to be proportionate to the 
action. We are holding a seminar on Social media 
on 22nd April at County Hall.  Let us know if 
you wish to attend. 
 

Fitness for Work   
The Department for BIS has published “Fit for 
work” guidance  for employees, employers and 
GPs.  If an employee is likely to be off work for at 
least 4 weeks, a GP may refer them to a “Fit for 
work” assessment and an employer can request 
this if this has not occurred after 4 weeks. An  
employee still needs to consent to this process. 
This guidance will assist in the management of 
staff who are off work due to ill health and how 
they can be assessed, how the occupational 
health referral process will operate and  the  
application of return to work plans. 

 

Andrew Brett’s latest news: 

We are pleased to welcome back Nicola Kermez who has returned to the team following maternity 

leave. 

At the recent Local Government Lawyers’ award ceremony, I am delighted to report that we won the 

Partnership and Procurement /Commercial Award.  The Employment team assisted in this by advising 

on a variety on matters including Outsourcing, TUPE and Pensions issues.  We were also successful in 

winning the Planning, Highways and Environment award and were the only Local Government team in 

the country to win 2 awards.  If you have a property/planning issue, please do not hesitate to contact 

Chris Skinner on 01603 223736 or email chris.skinner@norfolk.gov.uk.  If you have a Commercial  

matter, please contact George Core on 01603 22238 or email george.core@norfolk.gov.uk. 
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Mark Johnson - Geldards LLP, (Sponsor)   
George Core - Solicitor, Professional Lead Commercial 
Victoria McNeill- Practice Director 
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Clive Anderson. 

 

 

 

 

 


