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Petitioning for an individual to be made bankrupt or for a company to be wound up should 

be seen as a last resort for a creditor trying to recover monies owed.  Other methods of 

debt recovery such as obtaining an attachment of earnings order or a charging order, or 

enforcement by bailiffs, should almost always be attempted first due to the relatively high 

cost of bankruptcy and winding up proceedings. The court fee is currently only £280, but a 

deposit of £750 (personal bankruptcy) or £1,250 (company winding up) has to be paid to 

the Official Receiver, refundable only if the petition is withdrawn or dismissed. The costs of 

service and advertising also need to be taken into account.  Bankruptcy or winding up 

proceedings should therefore only be used if the situation is clearly one of a “won’t pay” 

rather than a “can’t pay”.   

Personal bankruptcy 

The amount owed must exceed £5,000 (the “bankruptcy threshold”). 

Statutory demand 

The first step is generally to serve a statutory demand on the debtor, although this is not 

required if the entire debt is included in a county court judgment which the creditor has tried 

unsuccessfully to enforce. It can be a good tactic to serve a demand even in cases where 

it is not strictly required, either because it serves as a final warning and may lead to 

payment or an arrangement to pay, or because it brings to the surface a dispute about the 

debt which may exist regardless of the existence of a judgment, and which may need to be 

resolved before a bankruptcy petition is presented. 

Service of the demand is usually by a process server, although a creditor may serve the 

demand. Personal service is desirable, although if this has been attempted unsuccessfully, 

the court will generally be content with letterbox service as an alternative. If there are joint 

debtors, each must be served separately with a statutory demand. 

The debtor has 21 days from the date of service to pay the debt (or bring it below the 

bankruptcy threshold) and 18 days to apply to have it set aside if the debt is disputed. Such 

applications are not very common. Although a court will not “go behind” a county court 

judgement or a liability order, the statutory demand can be set aside if the debtor has 

applied for the original order or judgment to be set aside. 
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Bankruptcy petition 

If the debtor does not pay or apply to have the statutory demand set aside, the creditor 

can file a bankruptcy petition. This should be done within 4 months of serving the 

statutory demand, because although the demand does not “expire”, if a petition is 

presented later than this the court may require an explanation as to why this is. 

(Obviously, if an arrangement to pay has been made and then broken, this will be a 

satisfactory explanation). The appropriate court for filing the petition will be the county 

court for debts of less than £100,000 or the high court for larger debts. 

There are two standard forms for the bankruptcy petition: one for use if a statutory demand 

has been served, and the other for use if the petition is based on a county court judgement 

which the creditor has been unable to enforce. The petition is filed at court in triplicate, and 

must be accompanied by a statement of service of the statutory demand (if appropriate), a 

statement of truth regarding the information contained in the petition, and the fee (including 

the Official Receiver’s deposit). If there are joint debtors, there must be a separate petition 

for each. The court will return 2 copies of the petition within a couple of days, giving the 

bankruptcy number and the date of the hearing. 

The petition must then be served on the debtor, at least 14 days before the date of the 

hearing.  If personal service cannot be effected, the position is different from that in the 

case of the statutory demand, in that the court will not rule retrospectively that an alternative 

method of service is satisfactory. Instead, a report from the process server or other person 

who has attempted to serve the petition will be presented to the court at the hearing and 

the court will be asked to adjourn the hearing and make an order for substituted service. 

The process server will be expected to have gone through the various steps referred to in 

the Practice Direction before preparing the report.  

The most common order for substituted service will be an order permitting the petition to 

be placed through the letterbox, but it might be an order for delivery by first class post, for 

delivery to an alternative address or, in cases where the debtor cannot be traced, by placing 

an advertisement in the London Gazette. The statement of service should be filed at court 

as soon as possible after service. 

Costs  

At this stage the debtor may come forward with the money or make an arrangement to pay 

which is acceptable to the creditor. It is not unknown for a debtor to turn up to the hearing 

with a large bag of cash! Alternatively, the debtor may offer to secure the debt on a property 

that he or she owns. It is therefore important that shortly after the petition has been served, 

the creditor and the debtor are both provided with details of costs, including an estimate of 

costs up to and including the hearing, because if a debtor clears the debt without any 

agreement to pay the costs these will have to be forgone or attendance at court will be for 

a costs order only. If a debtor pays at the hearing itself and has not been served with a 

statement of costs, the court may well refuse to order costs. In these circumstances the 
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Official Receiver’s deposit will be refunded, but all other costs and disbursements will have 

been lost. 

Bankruptcy order  

If, by the day before the hearing, the debt has not been paid or brought below the 

bankruptcy threshold, the creditor has to prepare two documents to file at the hearing, one 

certifying the amount of the debt that remains due and owing, and the other confirming that 

no other creditors have indicated their intention to attend the hearing. 

At the hearing these documents are handed in and, unless the bankrupt attends and pays 

or successfully requests an adjournment (usually because he is expecting a sum of money 

which will enable him to pay within a reasonable time frame), an order is made. If an order 

is made, costs are not awarded by the court. These become a debt of the bankrupt estate 

to be dealt with by the Official Receiver or the trustee in bankruptcy. 

The Official Receiver’s office will be notified immediately by the court that the order has 

been made, and the creditor or its representative will frequently get a phone call that day 

or the next from the Official Receiver’s office asking if they have any further information 

about the debtor and his finances.  Matters thereafter are in the hands of the Official 

Receiver or an insolvency practitioner who is appointed trustee of the bankrupt’s estate. 

Winding up a company  

Many steps in this procedure are the same as for individual bankruptcy.  

Statutory demand 

A statutory demand is prepared and served, and service will generally be at the registered 

office of the company, although under certain circumstances it may be at the company’s 

principal place of business or to a director in some other location.   

Winding up petition  

Assuming that the debt is not paid and no application is made to set aside the demand, a 

winding up petition is presented. This contains similar information to that found in a 

bankruptcy petition, together with other information about the company which is obtainable 

from Companies House. It is filed at court in triplicate together with a statement of truth, a 

statement of service of the statutory demand and the sum of £1,530 in respect of the court 

fee and Official Receiver’s deposit. 

As with bankruptcy petitions, 2 copies are returned with a hearing date inserted, and the 

petition then has to be both served and advertised. Service is as for the statutory demand, 

and, as with bankruptcy petitions, if it is not possible to effect service by one of the methods 

specified in the rules, permission will have to be sought to serve in some other way. The 

petition then has to be advertised in the London Gazette where it will be assumed to come 

to the attention of other creditors and potential customers of the company.  
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As well as filing the statement of service at court, the creditor must file a certificate in the 

prescribed form together with a copy of the relevant page from the London Gazette. As 

with bankruptcy, the documents confirming the continued existence of the debt and 

whether any other creditors will be attending the hearing have to be completed the day 

before and taken to the hearing. 

Careful attention to the relevant insolvency rules and the Practice Direction is needed, 

because there are some very strict time intervals prescribed between the various stages of 

the procedure. 

Costs  

The advice about costs is the same as for bankruptcy. 

Winding up order 

If a winding-up order is made, the procedure will be the same as for bankruptcy. If it is 

withdrawn or dismissed, the creditor has to file another advertisement in the London 

Gazette stating this. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 
If you have any queries relating to this guide or wish to seek legal advice, please 

contact:   
James Crosskill:  james.crosskill@norfolk.gov.uk, 01603 222961 

 

 Please follow us on Twitter:  @NplawNorfolk 
 

 
Whilst every effort has been made to ensure that the content of this guide is up-to-date and 

accurate, no warranty is given to that effect and nplaw does not assume responsibility for its 

accuracy and correctness. The guide summarises the law relating to enforced sales at the date it 

was written but is no substitute for specific legal advice after consideration of all material facts 

and circumstances. 


